IS THERE A HUMAN RIGHT TO DEMOCRACY?
1 Bearing in mind the opinion of Joshua Cohen stated in his paper "Is there a Human Right to Democracy?", the answer is 'no'. he author has elaborated this conclusion on the basis of the ive interconnected claims which have played an important role:
-justice requires democracy; -human rights are a proper subset of the rights founded on justice: so a society that fully protects human rights is not ipso facto just; -a conception of human rights is part of an ideal of global public reason, a shared basis for political argument that expresses the common reasoning that adherents of conlicting religious, philosophical and ethical traditions can reasonably be expected to share; -that conception includes an account of membership, and human rights are entitlements that serve to ensure the bases of membership; and -the democracy that justice requires is associated with a demanding conception of equality, more demanding than the idea of membership associated with human rights. he author has concluded that democracy is a demanding political ideal. he thesis that there is a human right to democracy threatens to strip away its demanding substances.
On the other hand, the United Nations Universal Declaration of Human Rights 2 and the ICCPR 3 in several Articles have deined democracy as a universal human right, or rather that "everybody has the right to democracy". Article 21 of the Declaration has enshrined the principle of "pluralist democracy", which provides that:
1. Everyone has the right to take part in the government of their country, directly or through freely chosen representatives. 2. Everyone has the right to equal access to public service in their country. 3. he will of the people 4 shall be the basis of the authority of government; this will of the people shall be expressed in periodic and genuine elec-2 Universal Declaration of Human Rights, General Assembly Resolution 217 A (III), 10 December 1948, http://www.unhchr.ch/udhr/lang/eng.htm. 3 he diferences between the two articulations in the UDHR and ICCPR are very interesting.
Article 21 of the Declaration can be read syllogistically to mean that the basis of governmental authority is such popular will as has been expressed in the elections, whereas non-liberal regimes would prefer it to mean that the popular will is (in some abstract sense) the basis of -and therefore expressed by -governmental authority, and is also expressed in elections. he Covenant version simpliies the matter by leaving undeined the relationship, if any, between not only authority and elections, but also between authority and participation. 4 From my point of view, »the will of the people« is an abstraction which does not have an observer-independent existence. Only the wills of individuals exist and these are never the same for all individuals. How to aggregate these individual wills and how to safeguard the rights of all kinds of minorities, namely all those who are not in favor of a decision which is supported by the majority? What if these decisions gained their support through blatant demagoguery? Recent history is full of examples of undemocratic objectives and totalitarian regimes which, at times with some justiication, claim to be executing the will of the people. he only »will of the people« which is not a prelude to a totalitarian society is the democratic principle. Gregory Fox and Brad Roth have made this point regarding Article 21: »Article 21 of the UDHR, in a manner strikingly dissimilar to that of the document's other Articles and that of the ICCPR, speaks not merely of the individual right to take part in government, but also of the principle that '(t)he will of the people shall be the basis of the authority of government'«, and that »this will shall be expressed in periodic and genuine elections«. Implicitly, Article 21 links governmental legitimacy to respect for the popular will. tions which shall be by universal and equal sufrage and shall be held by secret ballot or by equivalent free voting procedures 5 . he rights enshrined in the International Covenant on Economic, Social and Cultural Rights and subsequent human rights instruments covering group rights (e.g. indigenous peoples, minorities, people with disabilities) are equally essential for democracy as they ensure an equitable distribution of wealth, as well as equality and equity in respect to access to civil and political rights. Democracy 6 is the voluntary association of people wishing to live in a healthy society that respects their right to their own opinions, beliefs and interests, a condition which requires that in terms of decision making, all are considered equal (subjective equality). hey will have to accept all decisions which meet that principle or the principles which can be deduced from it, or which are taken resulting from a procedure which has been established under such decisions. A basic principle which is unacknowledged in the Declaration is that with each right comes a duty.
Universal rights imply universal responsibility of all those able to shoulder it to ensure that the conditions necessary to meet these rights are fulilled. Democracy is identiied by certain key principles, and by a set of institutions and practices through which these principles are realized. Its starting point, like that of human rights, is the dignity of the individual person. However, democracy also has a speciic focus -that of decision making about the rules and policies for any group, association or society as a whole, as well as a distinctive concepRights (ICCPR). Article 25 of the Covenant speaks of the right to participate in public afairs -including the right to genuine and periodic elections -but it does not purport to condition governmental authority on respect for the will of the people. tion of citizens, not only as the bearers of rights and responsibilities, but as active participants in the collective decisions and policies which afect their lives.
he core principles and institutions of democracy are: a) Popular control and political equality realized through a framework of guaranteed citizen rights, b) Representative and accountable political institutions subject to electoral authorization 7 , and c) An active civil society.
Yet, the essential elements of democracy are: a) Respect for human rights and fundamental freedoms, b) Freedom of association, c) Freedom of expression and opinion, d) Access to power and its exercise in accordance with the rule of law, e) he holding of periodic free and fair elections by universal sufrage and by secret ballot as the expression of the will of the people, f) A pluralistic system of political parties and organizations, g) he separation of power, h) he independence of the judiciary, i) Transparency and accountability in public administration and j) Free, independent and pluralistic media. All the UN human rights texts embody a commitment to a democratic form of government and, according to A. W. Brian Simpson 8 , relect four ideas: a) he irst is that government should be based on the will of the people, b) he second is that all appropriately qualiied citizens should be able to participate in the government of their country, c) he third is that the will of the people should be ascertained through periodic elections and d) he fourth is that elections should be free elections, with universal suffrage and a secret ballot. herefore, the basic principles of democracy are that the people have the right to a controlling inluence over public decisions and decision makers, and that they should be treated with equal respect and of equal worth in the context of such decisions.
Today, the concept of a democratic society where democracy could be implemented "is acknowledged as a fundamental feature of the European public order". 9 hat is apparent, irstly, from the Preamble of the ECHR, which establishes a very clear connection between the Convention and democracy by stating that the maintenance and further realization of human rights and fundamental freedoms are best ensured on the one hand by an efective political democracy and on the other by a common understanding and observance of human rights. he phrase "democratic society" also appears in Articles 6, 8, 9, 10, 11 and Article 2 of Protocol 4 of the European Convention of Human Rights 10 . Also, the European Union is high on rhetoric with regard to democracy and human rights promotion. he Nice Treaty, as well as the recently agreed Lisbon Treaty, extends the objective of promoting democracy and human rights and fundamental freedoms inside and outside the Union. A 'Joint Statement on EC Development Policy' by the Council of Ministers and the European Commission incorporated the promotion of human rights, democracy, the rule of law and good governance as an integral part of development cooperation, as a "new framework for the European Commission's activities in support of human rights and democratization". 11 From the above mentioned, democracy and human rights cannot be treated as a unitary and indivisible concept but should be considered as separate and distinct concepts which are very much intertwined. hey cannot function separately. hey need each other and reinforce each other. Where there is democracy, there are also human rights and vice versa. A democracy without human rights is not an ideal democracy, because it cannot function adequately. Human rights without democracy are not complete.
On one hand, the values of freedom, respect for human rights and the principle of holding periodic and genuine elections by universal sufrage are essential elements of democracy, but on the other hand, democracy provides the natural environment for the protection and efective realization of human rights.
Democracy unsupported by respect for human rights cannot in itself guarantee observance of human rights. Also, democratic deicits and weak institutions are among the main challenges to the efective realization of human rights. Democracy is the application of human rights to the ield of government. Human rights are democratic rights because they are necessary for democracy, just as democracy is necessary for human rights. But human rights are not just a necessary prerequisite for democracy. hey bring about democracy. We can talk about human rights only in terms of a particular predeined environment. In today's world, the most fundamental environment is democracy, and hence the sort of relationship human rights share with democracy is of vital signiicance.
THE DEMOCRATIC CONTENT OF HUMAN RIGHTS IN THE MACEDONIAN CONSTITUTION -LEGAL AND POLITICAL PERSPECTIVE
he Republic of Macedonia has had an interesting 18 years of development of its democratic political and constitutional system. he Republic of Macedonia has passed through two important phases in its modern history of independence, which have actually made tremendous changes to political institutions and to political life.
he irst phase began in 1991 when the Constitution was adopted 12 and lasted until the so-called inter-ethnical conlict occurring in 2001. he escalation of the violence emerged in the context of several signiicant landmarks that were to pave the way for a considerably brighter future for the country.
First, ethnic violence emerged ater the Stabilization and Association Agreement with the EU had been signed 13 . his agreement opened up a variety of issues that were to lead to a complete harmonization of our country's standards with those of the EU in all aspects, particularly in the ield of the practical realization of human rights. Such harmonization would inluence the status of the collectivities and the building of the democratic capacity of institutions, which would have immediate impact on the ight against corruption and organized crime.
he second landmark of the time, prior to the escalation of violence, was the signing of the agreement with the former Federal Republic of Yugoslavia concerning the border between the two countries. his practically closed the last remaining issue of international borders with our neighbors.
he third issue I ind important and which was supposed to resolve some open issues was the then forthcoming population and household census and the concrete preparations for it. It was supposed to be carried out in accordance with international standards, in cooperation with the international community and under its supervision. he census was expected to take the dilemmas regarding the ethnic structure of the Republic of Macedonia of the agenda and prevent future politically-motivated abuse of statistics which had previously occurred.
For some political structures in the Republic of Macedonia, these landmarks were too dangerous to be allowed to happen. It was too obvious that ater the successful completion of these points, the Republic of Macedonia would become a well organized country with legal order and legal rules. But, for some political subjects, this was the worst scenario that could occur. Better conlict than an organized Republic of Macedonia, were the thoughts of some leaders. he conlict had begun.
he second phase started ater the peaceful resolution of the inter-ethnical conlict and adoption of the political document which was the product of negotiations with the four most signiicant political parties (two ethnic Macedonian and two ethnic Albanian) with the direct involvement of the EU and USA representatives as guarantors. his political document is commonly known as the Ohrid Framework Agreement concluded on August 13, 2001.
Currently, the Macedonian Constitution is structured in two parts, the preamble and the normative part, which itself is divided into nine sections: basic provisions, fundamental rights and freedoms of individual and citizen, organization of the state, constitutional court, local self-government, international relations, defense and state of war and emergency, changes in the constitution and inal clauses. he interest here is directed to the conceptualization of citizenship rights and freedoms, as well as their obligations.
he Macedonian Constitution grants individual as well as collective rights to communities, organized on ethnic principle. While this duality was afirmed within the preamble and in certain Articles of the 1991 Constitution, the amendments of 2001 have reinforced the ethnic component in the concep-tualization of collective rights. he term nationalities has been substituted with communities, further guarantees have been directed constitutionally to communities (ethnic, linguistic and cultural) and protective mechanisms in the voting procedures and measures for proportional and equitable representation 14 of the communities within public oices have been asserted with the constitutional amendments. Collective rights are included in the basic provisions and fundamental rights and freedoms.
I would like to mention that even before the concluding of the Ohrid Agreement, the Macedonian Constitution had itself contained a comprehensive catalogue of fundamental rights starting from Article 9 to 48, including civil, cultural, economic, political and social rights and freedoms for all individuals and national minorities. But, in some opinions, the Ohrid Agreement was a response to the inequalities embedded in the system beforehand, and for others, it was a peaceful agreement that was to end the violence, signed under the threat of terrorism and international intervention. It proclaims its aim to strengthen the civic nature of the state-liberal approach to citizenship and therefore strong civic rights and duties, although it has in reality embedded some of the features of the power-sharing approach, precisely consensus democracy.
he Ohrid Framework Agreement secured group rights for speciied ethnicities that are not in the majority position, as well as establishing strong provisions that would eliminate the possibility of permanent exclusion of the latter, 14 he Republic of Macedonia has ratiied the Framework Convention for the Protection of National Minorities with a declaration introducing restrictive interpretations of the term 'national minorities' , which has not been deined in the Convention. It must be noted that according to some experts the circumstances allowing for a large maneuvering space are among the weaknesses of the Framework Convention. On the contrary, others claim that this lexibility could lead to a much more eicient implementation and monitoring than is the case with other human rights instruments. through boosting their political representation at the state and local levels, but also elimination of the exclusive ethnic Macedonian's state ownership 15 . Special attention within the Ohrid Agreement was given to the decentralization of the country, as a mechanism for strong political participation of the minorities, as well as reforms in the state administration (proportional representation of all ethnicities, especially in the police), double majority principle for adoption of the key decisions in the Parliament, use of minority languages, and state-funded university education in the Albanian language.
It is clear that the Ohrid Framework Agreement was brought as a consequence of a grave security crisis that the Republic of Macedonia fell into ater ten years of virtual life. Macedonia's society was very fragile in the moment of signing the Agreement, which might have caused the emergence of parallel institutions and parallel security structures. he implementation of the Framework Agreement was taken in times of deregulated and wasted institutions in a partisan, criminal and militarized context.
he Republic of Macedonia has implemented the Agreement into its constitutional and legal amendments. he main changes to the Constitution were made in the ield of ethnic rights and their protection by the institutions.
For example, in the units of local self-government where at least 20 percent of the population speaks a language other than the oicial Macedonian language, that language and its alphabet shall be used as an oicial language in addition to the Macedonian; -he ethnic communities are equitably represented in all public bodies at all levels and in other areas of public life; -he question of abovementioned double majority for the laws which directly afected questions of culture, use of language, personal documentation, use of symbols etc.; -Assembly elects the Public Attorney with a double majority; -Within the Assembly functions the Committee for Inter-Community Relations, where seven members are from the Macedonian MPs and seven from Albanian MPs. Others are elected to represent other ethnic communities: Turks, Vlachs, Roma, Serbs and Bosniaks. In the ield of human rights, the Republic of Macedonia respects not only ethnic (collective) rights, but also individual rights and freedoms of all citizens. he Republic of Macedonia has ratiied almost all the relevant human rights treaties; so, as with many other countries in the world, the key challenge lies again in the implementation and operationalization of these standards, making them work in practice. All so-called "core human rights treaties" have been ratiied by the Macedonian authorities. It should be noted that prior to Macedonia's independence in 1991 most of the conventions were already in force within its territory, as the former Yugoslavia had been state party to them. 16 By way of succession to the former Yugoslavia, the Macedonian Government took over responsibility for its international relations efective 17 September 1991. Also, the Republic of Macedonia was admitted as a member to the United Nations by General Assembly Resolution A/RES/47/225 of 8 April 1993, following the dissolution of the former Yugoslavia and became a Member of the Council of Europe on 9 November 1995. he Macedonian legal system, as already mentioned, belongs to the category of states where continental law is applied and where the main sources of law are the Constitution, the national laws and the international agreements concluded and ratiied according to law.
he international law, according to the Vienna Convention on the Law of Treaties (1969) , has in principle its priority with respect to national laws and is based on the fundamental principles of international law stated in Article 26 (Pacta sunt servanda), according to which "every treaty in force is binding upon the parties to it and must be performed by them in good faith" and Article 27 that "excludes the invocation of provision of internal law as justiication for a failure to perform a treaty of the Convention" 21 .
he Republic of Macedonia as a member of the United Nations and of the Council of Europe has ratiied numerous international agreements and committed itself through the proper Constitution to conform to the principles stated in these agreements. Respect for the generally accepted norms of international law is stated as one of the fundamental principles of the constitutional order (Art. 8) and the international agreements that are ratiied in conformity with the Constitution are an integral part of the internal legal order and cannot be changed by law (Art. 118).
In the evaluations which are made by the European Council, the country's human rights record is considered as generally satisfactory, with remarks that they must improve on a daily basis in the ield of ethnic issues, Albanian language education (which has practically been achieved), minority representation in the police and Defense Ministry and the need to design policies that promote ethnic tolerance and integration following European standards. As is stated in the National Human Development Report, "the pragmatic West anyway keeps the positive evaluations despite the weak institutions and no transformations within the system, thus being completely aware that it can be much worse than just having a formally democratic country".
he European Commission has already made some conclusions discussing the political criteria and has evaluated the political institutions of the country as stable and democratic, functioning properly, respecting the limits of their competence and co-operating with each other. In relation to the Ohrid Framework Agreement, it considers further efective implementation as crucial for conidence and consolidation of achievements. Rule of law is seen as gradually consolidated, however the police reforms should progress further in order to prevent possible escalation of incidents, while the eiciency of the judiciary needs to be improved.
